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ACTION: Notice of Emergency Rulemaking
Title 22, California Code of Regulations

SUBJECT: Medi-Cal Estate Recovery Program Definitions, R-22-02E

PUBLIC PROCEEDINGS: Notice is hereby given that the California Department of
Health Services will conduct a public hearing commencing at 9:30 a.m. on

September 29, 2004 in the Auditorium, 1500 Capitol Avenue, Sacramento, CA., during
which time any interested person or such person's duly authorized representative may
present statements, arguments or contentions relevant to the action described in this
notice. Any written statements, arguments or contentions must be received by the
Office of Regulations, Department of Health Services, MS 0015, P.O. Box 997413,
Sacramento, CA 95899-7413, by 5 p.m. on October 1, 2004, which is hereby
designated as the close of the written comment period. It is requested but not required
that written statements, arguments or contentions sent by mail or hand-delivered be
submitted in triplicate.

Comments by FAX (916-440-7714) or email (regulation@dhs.ca.gov) must be received
before 5:00 p.m. on the last day of the public comment period. All comments, including
email or fax transmissions, should include the author® name and U.S. Postal Service
mailing address in order for the Department to provide copies of any notices for
proposed changes in the regulation text on which additional comments may be solicited.

CONTACTS: In any of the following inquiries, please identify the action by using
the Department regulation control number, R-22-02E:

1. In order to request a copy of this regulation package be sent to you, please call
(916) 440-7695 or email regulation@dhs.ca.gov.

2. Inquiries regarding the substance of the emergency regulations described in this
notice may be directed to Joan Mitchell of the Third Party Liability Branch at
(916) 650-6479.

3. All other inquiries concerning the action described in this notice may be directed
to Michelle L. Tedrow of the Office of Regulations at (916) 440-7692, or to the
designated backup contact person, Lynette Cordell of the Office of Regulations at (916)
650-6827.

Office of Regulations, MS 0015, P.O. Box 997413, Sacramento, CA, 95899-7413
(916) 440-7695/FAX (916) 440-7714
Internet Address: www.dhs.ca.gov/regulation/




Persons wishing to use the California Relay Service may do so at no cost. The
telephone numbers for accessing this service are: 1-800-735-2929, if you have a TDD;
or 1-800-735-2922, if you do not have a TDD.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW: Welfare and Institutions
(W&I) Code sections 10725 and 14124.5 authorizes the director of the Department of
Health Services (Department) to adopt, amend, or repeal regulations as necessary and
proper to carry out the purposes and intent of the statutes governing the Medi-Cal
Program.

Existing federal law, Title 42, U.S.C., section 1396p, and state law, W&I Code section
14009.5, requires the Department to seek reimbursement from the estates of deceased
Medi-Cal beneficiaries for certain Medi-Cal paid services provided on or after the
individual® 55" birthday, unless specific exemptions or other limitations apply. An estate is
defined as those assets owned by the Medi-Cal beneficiary at the time of death, including
assets distributed through joint tenancy, tenancy in common, survivorship, life estate, living
trust, or other arrangement. The Department® estate recovery (ER) claims include nursing
facility services, home and community-based services, and related hospital and
prescription drug services. Federal law also allows states to recover for other services as
specified under their State Plan. In California, these include all payments for health care
premiums and services provided to Medi-Cal beneficiaries after their 55" birthday. The
Department® claim against the estate of a deceased Medi-Cal beneficiary is limited to the
value of the decedent® assets or the amount of the medical services paid by Medi-Cal,
whichever is less.

In 1993, the State adopted Title 22, California Code of Regulations (CCR), sections
50960-50964, to implement, interpret and make specific the state and federal laws
governing the ER activities for the Medi-Cal Program. Sections 50960-50964
specifically address ER activities related to: definitions, estate claims, notification,
undue hardship criteria, and estate hearings.

Attorneys, estate and financial planners, as well as insurance agents are informing
elderly Californians that when investing their assets into annuities, the annuities would
forever be protected from estate recovery. However, the Centers for Medicare and
Medicaid Services has clarified that states, such as California, which have adopted the
expanded definition of @stateQ may recover from annuities once annuities are specified
in the definition and promulgated under the regulatory process. This emergency
regulatory action provides clarification regarding the Department® authority to recover
from annuities by specifying annuities in the definition of estate, but will only affect
annuities purchased on or after September 1, 2004. In addition, this amendment fulfills
the Department® compliance, in part, with a recent settlement agreement and
permanent injunction in the case of California Advocates for Nursing Home Reform et
al. v. Diana M. Bonta, et al. (2003) 106 Cal. App. 4™ 498, which requires the
Department to amend regulations to specify annuities as an asset in the definition of
"estate” and remove the term @ther arrangement.O



This emergency regulatory action amends Title 22, CCR, sections 50960 and 59061,
and specifically accomplishes the following:

1. Specifies annuities in the definition of E&EstateGas an asset from which the

Department may seek recovery for Medi-Cal expenditures, and removes the term
(@other arrangementO

2. Adds the definition of G\nnuityGto the regulations for clarification purposes, and

specifies that only annuities purchased on or after September 1, 2004 are
affected by this emergency action; and amends the definition of GQ\pplicantOfor
clarification purposes.

. Specifies how the Department® claim for reimbursement of Medi-Cal

expenditures shall be recovered from an annuity as part of a deceased
beneficiary@ estate.

. Provides clarity and enables the Department to consistently administer and

implement the estate recovery mandates of state and federal law.

AUTHORITY: Sections 10725, 14043.75, and 14124.5, Welfare and Institutions Code.

REFERENCE: Section 1396p(b), 42 USC; Section 14009.5, Welfare and Institutions
Code; Belshé v. Hope (1995) 33 Cal. App. 4" 161, and California Advocates for Nursing
Home Reform v. Bonta (2003) 106 Cal. App. 4™ 498.

FISCAL IMPACT ESTIMATE:

A.

B.

Fiscal Effect on Local Government: None

Fiscal Effect on State Government: A minimal savings to the state of
approximately $62,500 in fiscal year 2004-2005 is anticipated as a result of the
Department clarifying its collection rights against certain estate assets,
specifically annuities.

Fiscal Effect on Federal Funding of State Programs: A minimal savings of
approximately $62,500 in fiscal year 2004-2005 is anticipated on matching
federal funds that are a direct savings to the federal government.

All cost impacts, known to the Department at the time the notice of emergency
action was submitted to the Office of Administrative Law, that a representative
private person or business would necessarily incur in reasonable compliance
with the emergency action: The agency is not aware of any cost impacts that a
representative private person or business would necessarily incur in reasonable
compliance with the emergency action.

Other Nondiscretionary Cost or Savings Imposed on Local Agencies: None



DETERMINATIONS: The Department has determined that the regulations would not
impose a mandate on local agencies or school districts, nor are there any costs for
which reimbursement is required by Part 7 (commencing with Section 17500) of Division
4 of the Government Code.

The Department has made an initial determination that the regulations would not have a
significant statewide adverse economic impact directly affecting business, including the
ability of California businesses to compete with businesses in other states.

The Department has determined that the regulations would not significantly affect the
following:

(1)  The creation or elimination of jobs within the State of California.

(2)  The creation of new businesses or the elimination of existing businesses within
the State of California.

(3) The expansion of businesses currently doing business within the State of
California.

The Department has determined that the regulations may have a minimal affect on
small business that provide financial and estate planning services. However, the
majority of annuities are issued by financial institutions (such as banks, trusts, savings
and loan associations, etc.), which are excluded by Government Code 11341.610 from
the definition of small business.

The Department has determined that the regulations will have no impact on housing
costs.

AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF REGULATIONS: The
Department has prepared and has available for public review an initial statement of
reasons for the emergency regulations, all the information upon which the emergency
regulations are based, and the text of the emergency regulations. A copy of the initial
statement of reasons and a copy of the text of the emergency regulations are available
upon request by writing to the Office of Regulations at the address noted above, which
address will also be the location of public records, including reports, documentation, and
other material related to the emergency regulations (rulemaking file). Additionally, a
copy of the final statement of reasons (when prepared) will be available upon request
from the Office of Regulations at the address noted above. Materials regarding the
emergency regulations that are available via the Internet may be accessed at
http://www.dhs.ca.gov/regulation/.

AVAILABILITY OF CHANGED OR MODIFIED TEXT: The full text of any regulation
which is changed or modified from the express terms of the emergency action will be



made available by the Department's Office of Regulations at least 15 days prior to the
date on which the Department adopts, amends, or repeals the resulting regulation.

ADDITIONAL STATEMENTS AND COMMENTS: In accordance with Government
Code Section 11346.5(a)(13) the Department must determine that no reasonable
alternative considered by the Department or that has otherwise been identified and
brought to the attention of the Department would be more effective in carrying out the
purpose for which the action was taken or would be as effective and less burdensome
to affected private persons than the emergency action.

Other regulation changes may be scheduled for hearing at the same time appointed for
public hearing on the action described in this notice. An agenda for the public hearing
will be posted at the time and place of hearing designated above.

Sign language interpreting services at a public hearing or other reasonable
accommodation will be provided upon request. Such request should be made no later
than 21 days prior to the close of the written comment period, and addressed to the
Office of Civil Rights within the Department of Health Services by phone (916-440-
7370); FAX (916-440-7395); TDD (916-440-7399); or email (civilrights-ra@dhs.ca.gov).

DEPARTMENT OF HEALTH SERVICES

R-22-02E

Dated: Sandra Shewry
Director



